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BRIEF FOR APPELLEE 


STATEMENT OE THE CASE 

Appellant was charged in the Police Court of the 

I 

District of Columbia with the offense conpnonly 
called soliciting prostitution in violation of the law 
of the United States. This act of Congress for 
the suppressing of prostitution in the District of 
Columbia (Public, No. 276, 74th Congress, August 
15,1935), is as follows: 

I 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress Assembled , That it 
shall not be lawful for any person to in¬ 
vite, entice, persuade, or to address for the 
purpose of inviting, enticing, or persuading 
any person or persons, in or upon any ave- 
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nue, street, road, highway, open space, alley, 
public square, or inclosures in the District 
of Columbia, to accompany, go with, or fol¬ 
low him or her to his or her residence, or to 
any other house or building, inclosure, or 
other place, for the purpose of prostitution, 
or any other immoral or lewd purpose, under 
a penalty of not more than $100 or imprison¬ 
ment for not more than ninety days, or both. 
And it shall not be lawful for any person to 
invite, entice, or persuade, or address for 
the purpose of inviting, enticing, or persuad¬ 
ing any person or persons from any door, 
window, porch, or portico of any house or 
building, to enter any house, or go with, ac¬ 
company, or follow* him or her to any place 
whatever, for the purpose of prostitution, 
or any other immoral or lewd purpose, under 
the like penalties herein provided for the 
same conduct in the streets, avenues, roads, 
highways or alleys, public squares, open 
spaces, or inclosures. * * * 

When appellant, Pearl Blackburn, was ar¬ 
raigned, she plead not guilty, and moved the court 
to grant her a trial by jury, which motion was over¬ 
ruled by the court. Thereupon an exception was 
noted and appellant was put to trial before the 
court and was found guilty and sentenced to pay 
a fine of $100, or upon default of payment of said 
fine to serve a term of 90 days in the Washington 
Asylum and Jail. 

The refusal of a jury trial is the only assignment 
of error. 
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ARGUMENT ! 

i 

I I 

i 

The Government contends that the appellant charged 
under this act of Congress does not enjoy the right of 
trial by jury as guaranteed in the Constitution 

J 

Article III, Section 2, Paragraph 3, is as follows: 

The trial of all crimes, except in cases of 
impeachment, shall be by jury; and such 
trial shall be held in the State where the said 
crimes shall have been committed; but when 
not committed within any State, (the trial 
shall be at such place or places as jthe Con¬ 
gress may by law have directed. 

The question then necessarily arises as to whether 
the word “crimes”, as used by the authors of the 
Constitution, during the Constitutional Conven¬ 
tion included such an offense as soliciting brostitu- 
tion. In order to determine the meaning pf words 
used in the Constitution we must refer to the com¬ 
mon law and to early decisions of the United States 
Supreme Court. j 

In the case of Schick v. United States, 195 U. S. 
65, the court said: 

The constitution must be read in ijhe light 
of the common law. | 

“That”, said Mr. Justice Bradley, in 
Moore v. United States, 91 U. S. 270 at 274, 
referring to the common law, “is the system 
from which our judicial ideas and legal defi¬ 
nitions are derived. The language! of the 
Constitution and of many Acts of Congress 
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could not be understood without reference- 
to the common law.” 

Again in Smith v. Alabama, 124 U. S. 465, 
at page 478, is this declaration of Mr. Justice 
Matthews, “The interpretation of the Con¬ 
stitution of the United States is necessarily 
influenced by the fact that its provisions are 
framed in the language of the English com¬ 
mon law, and are to be read in the light of 
its history.” 

Therefore when we search the common law for 
the meaning of the word “crimes” as used in the 
Constitution, we find in Blackstone: 

A crime, or misdemeanour, is an act com¬ 
mitted, or omitted, in violation of the public 
law, either forbidding or commanding, it. 
This general definition comprehends both 
crimes and misdemeanours; which, properly 
speaking, are mere synonymous terms; 
though in common usage the word “crimes”' 
is made to denote such offenses as are deeper 
and more atrocious dye, while smaller faults- 
and omissions of less consequence are com¬ 
prised under the gentler name of “misde¬ 
meanours” only. (As quoted in Schick v. 
United States, supra.) 

The court continues: 

In the light of this definition we can ap¬ 
preciate the action of the convention which 
framed the Constitution. In the draft of 
that instrument as reported by the committee 
of five, the language was “the trial of all crim¬ 
inal offenses * * * shall be by jury,” 
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but bv unanimous vote it was amended 
so as to read “the trial of all primes.” 
The significance of this change cannot be 
misunderstood. If the language had re¬ 
mained “criminal offenses” it might be con¬ 
tended that it meant all offenses of a crimi¬ 
nal nature, petty as well as serious, but when 
the change was made from criminal offenses 
to “crimes” and made in the lighjt of the 
popular understanding of the: word 
“crimes”, as stated by Blackstone, it is ob¬ 
vious that the intent was to exclude from the 
constitutional requirement of a jury the trial 
of petty criminal offenses. 

II 

| 

It is not an offense at common law for a woman to be a 
“common prostitute,” and there is no such offense 
known to the common law as “soliciting prostitution” 

In 50 Corpus Juris, page 801, it is said: 

| 

Prostitution was said not to be ah offense 
at common law, although a common pros¬ 
titute, while plying her vocation; in the 
street, may be treated as a vagrant, j 

In Regina v. Simeon Howell and Mary Bentley, 
4 F. & F. 161,176 English Reports (Full Reprint), 
513, Simeon Howell and Mary Bentley were 
charged with conspiracy to persuade onfe Mary 
Bentley to commit the offense of prostitution. In 
pursuance of said conspiracy they did unlawfully 
solicit and endeavour to procure another, the said 
Louisa Mackett, to become a common prostitute 
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and to commit whoredom and fornication for 
lucre. It was held by Bramwell, B.: 

there are many unlawful things which are 
not the subject of criminal proceedings of 
any kind. It is perfectly manifest that 
there are illegalities of which the law takes 
notice, although not sufficiently grave to be 
the subject of an indictment. A common 
prostitute, while plying her unhappy voca¬ 
tion in the street, is subject to be treated as 
a vagrant and is found guilty frequently 
under the vagrant act, but is not found 
guilty of common prostitution. I believe 
that it is not an offense at common law for 
a woman to be a common prostitute. 

It was held that while the act of prostitution 
itself was not the subject of an indictment even 
though it was illegal, yet the actions of the two de¬ 
fendants, Howell and Bentley, in conspiring to¬ 
gether to persuade another, Louisa Mackett, to en¬ 
gage in the profession of prostitution was indict¬ 
able as a conspiracy, even though prostitution 
itself was not subject to indictment. 

Ill 

Soliciting prostitution is a petty offense 

Therefore, since the common law and the early 
decisions hold that prostitution and soliciting pros¬ 
titution were not crimes, we are left with the con¬ 
clusion that such offenses were considered as minor 
or petty offenses and therefore would fall today 
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within that category of petty offenses covered by 
Section 165 of Title 18 of the Code of Laws of the 
District of Columbia : j 

In all cases where the accused would not 
by force of the Constitution of the United 
States be entitled to a trial by jury, tjhe trial 
shall be by the court without a jury^ unless 
in such of said last-named cases whefein the 
fine or penalty may be more than $300 ? or im¬ 
prisonment as punishment for the offense 
mav be more than ninetv davs, the accused 
shall demand a trial by jury, in which case 
the trial shall be by jury. In all cases where 
the said court shall impose a fine it ifiav, in 
default of the payment of the fine iniposed, 
commit the defendant for such a term} as the 
court thinks right and proper, not to exceed 
one year. 

i 

And again in Schick v. United States, supra, we 
find: | 

By Section 563 Rev. St. the District 
Courts are given jurisdiction of all Crimes 
and offenses cognizable under the authority 
of the United States, committed within their 
respective districts or upon the high seas, the 
punishment of which is not capital. There 
is no act of Congress requiring that the trial 
of all offenses shall be by jury, and a court 
is fully organized and competent for the 
transaction of business without the presence 
of a jury. There is no public policy which 
forbids the waiver of a jury in the trial of 
petty offenses. On the contrary, by Section 
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44 of the Code of Laws of the District of Co¬ 
lumbia, Congress provided in respect to the 
Police Court, that—(See above citation from 
the District of Columbia Code Section 165, 
Title 18.) 

And it is a well-known fact that in many 
territories organized by Act of Congress the 
legislature has authorized the prosecution of 
petty offenses in the Police Courts of cities 
without a jury. 


IV 

Soliciting prostitution comes within the provision of 
sec.-165, title 18 of District of Columbia Code 

Since Congress has provided for summary trial 
by the Police Court of petty offenses, in which the 
penalty is 90 days or less, or a fine of $300 or less, 
we respectfully submit that the offense of solicit¬ 
ing prostitution comes within this provision and 
can only be tried by a police magistrate without a 
jury- 

In the case of In re Dana, 7 Benedict 14, Mr. 
Justice Blatchford said: 

Even if it were to be conceded that not¬ 
withstanding the provisions in the Consti¬ 
tution that “trial of all crimes, except in 
cases of impeachment, shall be by jury”. 
Congress has the right to provide for the 
trial in the District of Columbia, by a Court 
without a jury of such offenses as were, by 
the laws and usages in force at the time of 
the adoption of the Constitution, triable 
without a jury. * * * 
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Again in the ease of Callan v. Wilson, 127 U. S. 

-540, at page 552, the Court said: 

So in State v. Glenn, 54 Md. 572, 600, 605, 
it was said that in England, notwithstanding 
the provision in the Magna Charta of King 
John, Art. 46, and in that of 9 Hen. Ill, c., 
which declares that no free man sjiall be 
taken, imprisoned, or condemned “but by 
lawful judgment of his peers or by ihe law 
of the land”, it has been the constant course 
of legislation in that Kingdom, for centuries 
past to confer summary jurisdiction upon 
justices of the peace for the trial and con¬ 
viction of parties for minor and statutory 
police offenses. * * * And whep it is 
declared that the party is entitled to a 
speedy trial by an impartial jury, thdt must 
be understood as referring to such crimes 
and accusations as have, by regular course 
of the law and the established modes of pro¬ 
cedure, as theretofore practiced, been the 
subjects of jury trial. It could never have 
been intended to embrace every species of 
accusation involving either criminal or penal 
consequences. So, also, in New- Jersey, 
where the constitution guaranteed that “the 
right of trial by jury shall remain inviolate”, 
the Court said: “Extensive and summary 
police powers are constantly exercised in all 
the states of the Union for the repression of 
breaches of the peace and petty offences and 
these statutes are not supposed to (jonflict 
with the Constitutional provisions securing 
to the citizen a trial by jury.” This bonsti- 
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tutional provision does not prevent the en¬ 
forcement of the by-laws of a municipal cor¬ 
poration without a jury trial. 

People v. Warden of City Prison, 89 N. Y. Sup. 
830: 

In this case one Margaret Reynolds was tried be¬ 
fore a city magistrate and convicted of being a 
prostitute and night-walker and with loitering in a 
public thorofare, soliciting and importuning men 
for the purpose of prostitution. She was commit¬ 
ted to the city prison and sued out a writ of habeas 
corpus. The Court said: 

The learned appellate division in the sec¬ 
ond department, in People ex rel. Frank v. 
Davis, 80 App. Div. 448, 80 N. Y. Sup. 872, 
held that Sections 1458 and 1461 of the Con¬ 
solidation Act (Laws 1882, P. 366, c. 410) 
were still in force, providing that— 

“Every person in said city and county 
shall be deemed guilty of disorderly conduct 
that tends to a breach of the peace, who shall 
in any thorofare or public place * * 
commit any of the following of¬ 
fenses: * * * (2) Every common prosti¬ 

tute or night-walker loitering or being in 
any thorofare or public place for the pur¬ 
pose of prostitution or solicitation to the an¬ 
noyance of the inhabitants or passersby.” 

It was further held that the magistrate could 
require the party against whom such conduct might 
be proved to give sufficient surety for his or her 
behavior for any term not exceeding twelve months.. 
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That ease also held that the offenses so enumerated 
did not reach the dignity of misdemeanors under 
the common law, and were properly within the 
jurisdiction of the magistrates; that it wasj com¬ 
petent for the legislature to define such a 
minor offense and to give jurisdiction over it to 
the police magistrates, with the power of summary 
conviction. 

The writ of habeas corpus was dismissed apd the 

I 

prisoner remanded. 

v ! 

The U. S. Congress intended to avoid a jury trial j 

Section 165 of Title 18 of the District Code spe- 

I 

cifically mentions Section 3, Article II, paragraph 
2 of the United States Constitution and states that 
the statute applies to all offenses not covered by 
that part of the Constitution. A comparison of 
the soliciting prostitution law with this section of 
the Code shows definitely by the penalties proyided 
in the law, that Congress intended to provide a 

I 

penalty that would not raise the dignity of the of¬ 
fense to such a point m where it would fall within 
the meaning of the word “crime” as used in the 
Constitution. In other words, it is obvious from 
a reading of this law that Congress in setting the 
penalties wished to avoid a jury trial by making the 
penalties less than the amount set out in Section 
165, Title 18, of the District of Columbia Code. 



12 


VI 

Cases for appellant 

Appellant in her brief cites the following eases: 

Colts v. D. C ., 59 Appls. D. C. 224; 

State v. Dowers, 45 N. H. 543; 

Bishops Criminal Procedure, Vol. 3, Sec. 
871; 

United States v. Herzog, 20 Appls. D. C. 
431. 

A casual reading of these cases reveal the fol- 
* 

lowing conclusions. 

The Colts ease was appealed on the same issue 
but the Court very properly held that reckless driv¬ 
ing was a crime at common law. Therefore the 
Government contends that this decision does not 
apply to a ease where the offense was not a crime 
at common law. 

In State v. Dowers, 45 N. H. 543, cited by the 
appellant, we find that the issue here is not even 
mentioned, but rather the question involved was 
whether or not the term “night-walker” was suffi¬ 
cient description in the indictment. The Court 
held that it was sufficient description for the 
offense and further held that night-walking as so 
described, was an offense, but nowhere did the 
court dignify this offense with the title of crime and 
the question of trial by jury was not even mentioned. 

The citation to Bishops Criminal Procedure is 
obviously a mistake. 

Further, the appellant cites United States v. Her* 
zog, supra, wherein the offense complained of was 



gaming and the penalty involved was one year in 
jail or a fine of $500. We agree with the court, 

i 

“as thus defined and punished”, gaming cotild not 
be considered a petty offense. 

: 

CONCLUSION 

In conclusion it is respectfully suggested that 
prior to the enactment of this soliciting prostitu¬ 
tion law, (August 15,1935),the old law merely pro¬ 
vided a fine of $25.00 which usually resulted in a 
forfeiture. Surely the appellant will not contend 
that under this former statute she would have been 

j 

entitled to a jury trial. j 

In the Colts case, supra, this Court, using the 
following language, said at page 227— 

that the common law offense of reckless 
driving is a crime within the constitutional 
provision for a trial by jury, is, we think, 
plain. Has the inherent character of that 
offense been changed by the statutory pro¬ 
vision reducing the penalty for a first of¬ 
fense to a fine of not more than $100 or im¬ 
prisonment of not more than thirty days ? 
We think not! 

If legislative action decreasing the penalty of a 
crime does not change the nature of the crime 
within this constitutional provision, legislative ac¬ 
tion increasing the penalty to any extent under the 
amount defined in Section 165 of Title 18 of the 
District of Columbia Code, will not change the na¬ 
ture of the offense of soliciting prostitution. 
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Wherefore it is respectfully submitted that it 
was not an offense at common law for a woman to 
be a “common prostitute” and there is no such of¬ 
fense known to the common law as “soliciting pros¬ 
titution.” 

This being true, these acts are only made offenses 
by an Act of Congress in the nature of a municipal 
ordinance, the Constitution of the United States 
has nothing to do with the method of punishment 
and the defendant would not be entitled to a jury 
trial. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney. 

Arthur J. McLaughlin, 
Assistant United States Attorney. 

Arthur B. Caldwell, 

Assistant United States Attorney. 
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